Proposed UPA resolutions for April 25, 2009.  Proposed by Clint Combs, Hacienda Heights Chapter 31.

Proposal 1:

I propose that we change the wording of a line in the insurance section of “The UPA Bulletin Board” to actually say what it means.  Most of us have joined UPA for the insurance that helps to protect ourselves from risk.  I suggest that a confused statement about an exception to our policy is itself a hazard that puts the coverage of all UPA members into a legal gray area.  Vague language is potentially expensive since at some point it might have to be interpreted in a lawsuit.

The newsletter currently states, “YOU WILL NOT BE COVERED IF YOU ACT AS A CONTRACTOR!”  The problem is that all of us “act as a contractor” every time we come to an agreement with a customer about a price and time frame for a service or repair.  This is true both for those of us who are licensed contractors and those of use who are unlicensed contractors.  In addition, those of us who are licensed contractors “act as a contractor” every time we hand out a business card, bid, or invoice that lists our contractors license number.  It could be argued that if this exclusion is interpreted literally, then no UPA member is ever covered.    

Additionally, this exclusion may actually serve to promote illegal activity.  Some UPA members might be dissuaded, as a consequence of reading this line, from taking the contractors license exam, and choose instead to illegally contract without a license.    

Ron Carlson has attempted to calm my worries about this vague language by saying that he understands that it is actually about subcontract work.  He interprets it to say that a UPA member is not covered for work that a subcontractor performs.  

If Carlson is right about this, then why not say it straight in the newsletter and anywhere else (such as our web site or bylaws) that this line appears?  I propose that we remove the wording, “YOU WILL NOT BE COVERED IF YOU ACT AS A CONTRACTOR!” and replace it with the line “YOU WILL NOT BE COVERED FOR WORK THAT A SUBCONTRACTOR PERFORMS.”  

Proposal 2:
Our membership criteria states that “Servicing swimming pools must be your primary occupation with repair work being secondary.”  I propose that it be amended to read:  “Membership in UPA is open to those who are in the business of servicing and repairing swimming pools and spas.”

Vague language opens the door to legal gray areas and legal gray areas invite expensive lawsuits.

First, how does one determine one’s primary occupation?  Do we mean to exclude part time pool men who have another non pool-related primary occupation?  

Second, what about a pool man who services pools Monday through Thursday and does repairs on Friday?  If the Friday repairs generate more income than do the service accounts, then what is the pool man’s primary occupation?  Is it the one in which he spends the most time (servicing) or the one that generates the most income (repairs)?  

Third, what about a UPA member whose primary occupation is the supervision of secondary UPA members?   

Finally, recognizing that there is a difference between structural renovations and equipment repairs, do we really want to exclude companies that do a significant volume of repairs?  A survey of past insurance claims show the highest payout for water related issues (draining, acid washing, overfilling, and water balance).  I propose that we actually pose a lower risk to our insurance company if we remove the language about “primary occupation” and open membership to companies who do a lot of equipment repair including, but not limited to warranty service centers and portable spa technicians.  
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